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"Subject to the principles stated in the last section the courts have adopted certain rules of construction, in the case of contracts containing promises of this kind; which are—
"i. If the contract is for a matter of certain value and a sum is fixed to be paid on breach of it which is in excess of that value, then the sum fixed is a penalty and not liquidated damages.
"2. If the contract is for a matter of uncertain value and a sum is fixed to be paid on breach of it, the sum is recoverable as liquidated damages. There is 'nothing illegal or unreasonable in the parties, by their mutual agreement, settling the amount of damages, uncertain in their nature, at any sum upon which they may agree.'
"3. Where the contract involves several distinct matters of various kinds, and one fixed sum is stipulated to be paid for any breach, of whatever kind, it is a penalty and not liquidated damages."
53. Recovery for Imperfect or Incompleted "Work. As stated in Art. 49, recovery can be had under a contractor partial performance, when the contract may be considered as divisible or severable. That is, where a part of the agreement may be entirely fulfilled, while other portions remain unfulfilled. In this case, however, while the party in fault may recover damages for the work done, or goods delivered under the divisible contract, he is always liable for such damages as can be shown to have resulted from his failure to completely perform his agreement.
When the contract can not be considered divisible, but must be looked upon as one and entire, recovery can not be had for anything short of a substantially complete performance. That is to say, a substantially incomplete performance discharges the contract entirely, as stated in Art. 49, and even when the performance is sufficiently complete to prevent discharging the contract, so that recovery can be had for the

